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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 
SONITPUR,TEZPUR 

 
Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer : Smti B. Sharma, 
      Judicial Magistrate, 1st Class, 
      Tezpur.  

Case No. Sessions 287 of 2014 

                     U/s.366/376  of  IPC. 

 

State 

-Vs- 

 
       1.   Sri Abhiram Bhengra, 

  S/o Sri Agastine Bhengra, 
            Vill : Tubukijhar, Bharalibasti 

 Under Tezpur  P.S., Sonitpur. 
 

Advocates appeared:- 

For the State  :    Sri A. Barua, Ld. Addl. P.P. 

For the accused :    Sri R.R. Kalita, Ld. Advocate. 

Date of evidence :    6-7-15, 31-10-15,23-8-16,3-10-17.  

Date of argument :    15-3-2017. 

Date of Judgment :     3-4-2017.  

JUDGEMENT  

1.                    Brief history of the prosecution case is that on 9-8-2014 

at about 7 p.m.  Miss Rubina Begum, the 14 years old daughter of the 

informant Riaz Ali was kidnapped by the accused from the road.   

2.                    An FIR to that effect was filed by the informant Riaz Ali   

before   Salonibari OP under Tezpur P.S. and accordingly I/C, Salonibari 

OP made GDE No.318 dated 12-8-14 and forwarded the FIR to Tezpur 
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PS for registering a case. Accordingly, the O/C, Tezpur PS registered a  

case vide Tezpur PS case No.931/14 U/s.341/366(A) of IPC.  

3.                   After investigation, the investigating agency has submitted 

charge-sheet against   accused Abhiram Bhengra U/s.366/376 of IPC.  

4.                   On appearance of the accused person, the copy was 

furnished to him and the case was committed to the court of Sessions 

as per Sections 209 Cr.P.C, by Smti B. Sharma,, Ld. Judicial Magistrate, 

1st Class, Tezpur  and thereafter this case is transferred to this Court 

for trial.  

5.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, my ld. predecessor 

was pleased to frame charge U/s 366/376 of  IPC against the accused 

person. The contents of the charges were read over and explained to 

the accused person to which he pleaded not guilty and claimed to be 

tried.  

6.                  During trial, prosecution has examined as many as 

7(seven) witnesses in the form of-  

   PW-1 Md. Riaz Ali 

   PW-2 Miss Rubina Khatun 

   PW-3  Md. Rahman Ali 

   PW-4 Md. Rajab Ali    

   PW-5 Mustt. Hafida Begum 

        PW6  Dr. Tutumoni Handique 

   PW-7 Sri Lakshmi Prashad Kachari     

Prosecution has also exhibited 6 (six) numbers of documents in the 

form of Ext.1 to Ext.6. Prosecution evidence was closed. Statement of 

the accused person recorded U/s 313 Cr.P.C. The accused person 

denied the allegation in toto and declined to adduce evidence in 

defence.  

7.                Heard argument of both side. Learned Addl. P.P. has 

submitted that the prosecution has been  able to prove the charge 

against the accused person beyond all reasonable doubt and hence he 

prayed for convicting the accused person and to punish him 

adequately.  
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8.              On the other hand ld. defence counsel, representing the 

accused person, has submitted that the prosecution could not able to 

prove the charge against the accused person beyond all reasonable 

doubt. Ld. defence counsel has also relied on a decision of the 

Hon’ble Supreme Court in Shyam and Another vs. State of 

Maharashtra reported in 1995 Cri.L.J. 3974. 

 

9. POINTS FOR DETERMINATION:- 

(1)  Whether the accused person, on 9-8-2014 at about 7 p.m. 

kidnapped/abducted Miss Rubina Khatun, aged about 14 years at 

Tuktuki village under Tezpur PS with intent that she may be 

compelled to marry him or in order that she may be forced or 

seduced to illicit sexual intercourse and thereby committed an 

offence punishable under section 366  IPC.    

(2) Whether the accused person, on the same date, time and place, 

committed rape on Rubina Khatun against her will and thereby 

committed an offence punishable Under Section 376  of IPC.    

 

Evidence 

 

10.         Let me discuss the relevant portion of evidence on record to 

decide the point No.9  (1) and (2).  

11.                PW-1 Md. Riaz Ali in his evidence stated that victim is his 

daughter and at the time of occurrence the victim was 14 years of age 

and was reading in Class-VII.  About one year back at about 7 p.m. 

when his daughter went out from his house, accused Abhiram Bhengra 

kidnapped his daughter and took her to Delhi and tried to sell her. A 

person sent his daughter to Guwahati in a train. His brother Ramjan 

received phone call and took his daughter to his house. He further 

stated that his daughter informed him about the occurrence. Then he 

lodged FIR in the Salonibari OP.     

12.                     In cross examination, he has denied the defence 

suggestion that his daughter had love affair with the accused. He has 

further denied the defence suggestion that his daughter was above 18 

years of age at the time of occurrence.  
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13.                     PW2 Miss Rubina Khatun, the victim in her evidence 

stated that about one year back at about 7 p.m. she went to the road 

to answer the call of nature. Then the accused gagged her mouth and 

took her to Adabarie T.E. and after one week she was taken to Delhi, 

Faridabad. The accused kept her in a rented house and had sexual 

intercourse with her forcefully for about one month. Thereafter the 

accused tried to sell her. She met one person who sent her to Guwahati 

in a train. She called her brother over phone from Guwahati and then 

her brother took her to police station. She also gave statement before 

magistrate. She has proved her statement U/s.164 of Cr.P.C. as Ext.1 

wherein Ext.1(1) to Ext.1(4) are her signatures.  

14.                     In cross examination she has stated that from Tezpur she 

went to Guwahati in a bus and  from Guwahati to Delhi she went in a 

train. The accused stayed with her in his sister’s house. She further 

stated that there were people, police etc. in the train station. She  also 

stated that she did not raise hue and cry. She denied the defence 

suggestion that she went with the accused out of her own accord. She 

further denied the defence suggestion that the accused took her from 

Delhi and  handed over her to police.  

15.                       PW3 Rahman Ali in his evidence stated that one day at 

about 8/9 p.m. his sister Rubina Khatun came out of house to answer 

the call of nature but she did not come back.  Then they searched for 

his sister but could not trace her out. After 2/3 months after they 

received a phone call from his sister informing that she had arrived in 

Guwahati from Delhi. She also stated that she had escaped from the 

clutch of the accused Abhiram Bhengra who had abducted her and took 

her to Delhi. He went to Guwahati and met his sister. On being asked 

his sister told him that accused Abhiram forcibly took her away while 

answering the call of nature and took her to Adabarie Tea Estate and 

stayed there in the house of the accused’s relative for about seven days 

and in the said house the accused forcefully had sexual intercourse 

with her. Thereafter she was taken to Delhi by train. In Delhi the 

accused stayed for about 1½ months at some places and had forceful 

sexual intercourse with her. The accused also tried to sell her to one 
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person and then his sister met one man who helped her with money 

and she came back. 

16.                     In cross he has stated that he is living separately from 

his parents and his two sisters are living with her parents. He further 

stated that on the date of occurrence he was at Arunachal Pradesh. He 

denied the defence suggestion that his sister Rubina had love affair 

with the accused. He further denied the defence suggestion that when 

they opposed his sister’s marriage with the accused, she had eloped 

with the accused.  

17.                  PW4 Md. Rajab Ali in his evidence stated that when the 

victim came back home, he came to know from her that on the date of 

occurrence when she came out of her house to answer the call of 

nature, accused Abhiram Bhengra had kidnapped her and took her to 

Adabarie Tea Estate and thereafter the accused took her to Delhi. She 

also told him that the accused had forceful sexual intercourse with her 

and tried to sell her to some persons. Thereafter the victim met one 

person in Delhi who helped her to come back home and then she came 

from Delhi to Guwahati and on reaching Guwahati she called her 

brother over telephone. Her brother brought her from Guwahati 

Railway Station.  

18.                     During cross examination he has stated that he came to 

know about the incident on the next day of Rubina’s missing from her 

house and again about two months after he met Rubina when she 

came back from Delhi. He denied the defence suggestion that he did 

not state before police that Rubina told him that the accused had 

kidnapped her and took her to Delhi and had sexual intercourse with 

her and then she with the help of one man came back home.  

19.                      PW5 Mustt. Hafida Begum in her evidence stated that at 

the time of occurrence Rubina Khatun was a student of Class VII and 

her age was about 13/14 years. She came to know that while the victim 

came out of her house to answer the call of nature, somebody had 

taken her away.  Two months after the occurrence the victim made 

telephone call to her brother from Guwahati and then her brother 

brought her to her house. When she came back home she met her and 

she told her that accused Abhiram had taken her to Adabarie and then 
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to Delhi. She also stated him that the accused had sexual intercourse 

with her in Delhi.   

20.                     In her cross examination she has stated that the victim 

was aged about 14 years at the time of occurrence.  She further stated 

during cross examination that she has no knowledge if there was any 

talk of marriage between the accused and the victim. 

21.                 PW6 Dr. Tutumoni Handique in her evidence stated that on 

17-10-2014 at 2:30 p.m. she examined one Rubina Khatun in reference 

to Tezpur PS case No.931/14 escorted and identified by Women Home 

Guard Runumi Borah at KCH Emergency room vide regd. No.58152 in 

presence of GNM Manjula Devi and found the followings : 

                 Identification mark – mole on right side of the neck. History of 

exposure present. Menstrual history regular. LMP – 12-10-14.  

                  Height 150 cm, weight 40 kgs, teeth 7/7,7/7/, normal gait and 

average built. Secondary sexual character well developed.  

  No injury mark on her private part as well as on her body. Hymen 

absent.   

                  She opined that :  (1) no sign and symptom suggestive of 

rape. 

(2) No mark of violence on her body. 

(3) Actual age is above 18 years. 

(4) Victim is not pregnant.  

                  She has proved the medical report as Ext.2 wherein Ext.2(1) is 

her signature.  

 

22.             PW7 Sri Lakshmi Prashad Kachari, the investigating officer in 

his evidence stated that he has conducted various stages of 

investigation and after completion of investigation he has submitted 

charge sheet against accused Abhiram Bhengra U/s.366/376 of IPC. He 

has proved the FIR, sketch map, charge sheet and certified extract 

copy of Salonibari OP  GDE No.318 dated 12-8-14 as  Ext.3, Ext.4, 

Ext.5 and Ext.6 respectively wherein Ext.3(1), 4(1), Ext.5(1) and 

Ext.6(1) are his signatures.  

23.             In cross examination, PW7 stated that  he recorded the 

statement of witnesses namely Rahman Ali, Rajab Ali, Hafida Begum. 
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He further stated that on 15-10-2014 he found the victim and the 

accused at the house of the victim. He also stated that he did not 

enquire the matter at Delhi or Guwahati to ascertain the fact of 

returning from Delhi to Guwahati and also from Guwahati to her 

residence at Tezpur.  

24.              Appreciating the evidence on record it is found that 

although the PW1 Md. Riaz Ali, father of the victim stated that the 

victim is 14/15 years but no any documentary proof of age is placed 

before the court. On the other hand PW6 Dr. Tutumoni Handique, 

examining the victim, has opined that actual age of the victim is above 

18 years. Situated thus, opinion of the doctor, in absence of 

documentary proof of age, cannot be ignored and as such I have come 

to the conclusion that the victim is  above 18 years of age.  PW7 Sri 

Lakshmi Prashad Kachari is the investigating officer who has narrated 

various stages of investigation conducted by him and has proved the 

FIR, sketch map, charge sheet and certified extract copy of Salonibari 

OP  GDE No.318 dated 12-8-14 as  Ext.3, Ext.4, Ext.5 and Ext.6 

respectively. 

25.                 PW1 Riaz Ali in his evidence stated that the accused 

kidnapped his daughter, the victim and took her to Delhi and tried to 

sell her. He has further stated that the victim, his daughter had 

informed him about the occurrence. Similarly PW3 Rahman Ali, PW4 

Rajab Ali and PW5 Mustt. Hafida Begum also came to know about the 

occurrence as per version of the victim. In view of the above position, I 

have found that the evidence of PW1, PW3, PW4 and PW5 in respect of 

alleged kidnapping and rape are hearsay evidence.  

26.                  Let me now come to the evidence of the PW2 Miss 

Rubina Khatun, the victim who although has stated in her evidence that 

at about 7 p.m. when she went to the road to answer the call of 

nature, the accused gagged her mouth and took her to Adabarie Tea 

Estate and after one week she was taken to Delhi, Faridabad and kept 

her in a rented house and had sexual intercourse with her forcefully for 

about one month and the accused also tried to sell her but during cross 

examination she has stated that from Tezpur she went to Guwahati in a 

bus and from Guwahati to Delhi she went in a train. She has further 
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stated that there were people, police etc. in the train station but she 

did not raise hue and cry. In view of the above position, it is quite 

natural to believe the suggestion of the defence that the victim, out of 

her own accord, went with the accused.  

27.                      I have gone through the referred judgment of the 

Hon’ble Supreme Court in Shyam and Another vs. State of 

Maharashtra reported in 1995 Cri.L.J. 3974 wherein it was held 

that prosecutrix not putting by struggle or raising alarm while being 

taken by the accused appears to be willing party  to go with the 

accused on her own. It is further submitted that this case is of same 

nature wherein it is proved that the victim,  having sufficient scope to 

raise alarm and to inform the public, police, co-passengers etc. in 

respect of alleged abduction, has not made any attempt certainly leads 

to the conclusion that the victim went with the accused out of her own 

accord and as such the offence U/s.366 of IPC could not be established 

by the prosecution.  

28.                   Similarly, PW6 Dr. Tutumoni Handique, examining the 

victim, has opined that no sign and symptom suggestive of rape and no 

mark of violence on the body of the victim was found. It is also opined 

that the victim is not pregnant. PW6 has proved the medical report as 

Ext.2. From the above evidence on record the offence of rape U/s.376 

of IPC is also not proved.  

29.                    From the above discussion of the evidence on record, I 

hold that prosecution has failed to establish the offence U/s.366/376  of 

IPC against accused Abhiram Bhengra beyond all reasonable doubt.  

O  R  D  E  R 

 

30.               In result, accused person namely Abhiram Bhengra  is 

acquitted from the charge U/s.366/376  of IPC and set him at liberty 

forthwith.   

31.                 Bail bond stands cancelled. The bailor is discharged from 

his liability.  

32.                   G.R. Case No. 1961/14  be sent back to the Court of Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this order.  
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33.            Given under the hand and seal of this Court on this 3rd  day of 

April, 2017. 

 

       (D. Ullah) 
       Additional Sessions Judge,  
              Sonitpur,Tezpur 

 

Dictated and corrected by me 

 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 

1.  PW-1 Md. Riaz Ali 

2.  PW-2 Miss Rubina Khatun 

3. PW-3  Md. Rahman Ali 

4. PW-4 Md. Rajab Ali    

5. PW-5 Mustt. Hafida Begum 

6. PW6  Dr. Tutumoni Handique 

7.  PW-7 Sri Lakshmi Prashad Kachari 

 
         Prosecution Exhibits : 

1. Exhibit-1 ..  Statement recorded U/s.164 of Cr.P.C. 
2. Exhibit-2…   Medical  report 
3. Exhibit-3…   FIR 
4. Exhibit-4…  Sketch map 
5. Exhibit-5…  Charge sheet. 
6. Exhibit-6…  Salonibari OP  GDE No.318 dated 12-8-14. 
 
Defence Witnesses:  

  
       Nil  
Defence Exhibits:  

   
       Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


